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NJCM COMMENTS ON THE IMPLEMENTATION OF THE FRIENDLY
SETTLEMENT UNDER THE INTER-STATE ECHR-COMPLAINT
AGAINST TURKEY

1. Introduction

In 1982 the governments of Denmark, France, the Netherlands,
Norway, and Sweden complained to the Human Rights Commission
of the Council of Europe about the violation of human rights ifi
Turkey. They were worried about allegations of the imprisonment
of prisoners of conscience and torture.

In 1984 57 Dutch jurists asked the Dutch Foreign Minister 4n"a
petition to take all possible steps to make an end to the HUman
rights violations in Turkey. They also suggested some méagures
which could be taken by the Turkish Government to,/ make a
"friendly settlement" possible. This petition was an initiatie of the
Nederlands dJuristen Comité voor de Mensenrechten (NJCMY, the
Dutch section of the International Commission of Jurists./The con-
ditions mentioned in the petition read as follows:

1. the unconditional release and full rehabilitation of“all prisoners
of conscience;

2. the establishment of an independent imquiry {into complaints
about torture and the prosecution of suspeets; ..

3. to shorten the length of pre-trial and incommunieado detention;

4. the procuration of safeguards againsttorture and other forms
of cruel, inhuman and degrading treatment of prisoners;

5. a prohibition of the admission in ‘legal .proceedings of confes-
sions or other evidence obtained threugh torture;

. the indemnification and rehabilitation of wietims of torture;

. the lifting of restraints which’impede lawyers in their defence
of political prisoners.

In December 1985 the European)Commission of Human Rights se-
cured 'a friendly settlement of the matter on the basis of respect
for human rights as defined in the Convention' (Article 38.2
ECHR). In this settlement, Turkey,kundertook to report on 1 Feb-
ruary 1986, 1 July 1986 and 1 October 1986 to the European Com-
mission of Human Rights of the méasures by which the internal law
and practice of Turkey ensures the effective implementation of Ar-
ticle 3 of the Convention (prohibition of torture). Also Turkey un-
dertook to inform the Commission of developments with respect to
the granting of amnesty. As (i mentioned in the settlement, 'work
on amnesty has been startedy, by the Turkish Government with a
view to facilitate, within the framework of the Turkish Constitu-
tion, the granting of amnesty, pardons or similar measures of le-
niency'. A final report onfthe first part of the settlement (on tor-
ture) is to be prepared, by the Commission by 1 February 1987.

This settlement was( reached one year ago. For this reason, for
the fact that within eneymonth the European Commission will pub-
lish its final report, and because of the confidentiality of the fol-
low-up 'dialogue' between Turkey and the Commissions, the NJCM
feels it is important te present its own report on the human rights
situation in Turkey™ In this report not only attention is paid to
the issues of toeture (par. 2) and amnesty (par. 3), but also to
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the possible effectuation of the suggestions made by the Dutch ju-
rists in their petition to the Dutch Foreign Minister.

The report is based on recent evidence (collected up to Decem-
ber 1, 1986) from a wide variety of sources like Amnesty Interna-
tional, Helsinki Watch, newspapers etc.; it is a collection of exist-
ing information.

The NJCM hopes that the report will -contribute to the discus-
sion on.the present human rights situation'in Turkey. This human
rights situation should be in accordance with the rules of the Eu-
ropean Convention on Human Rights, to which Turkey has subs
scribed.

2. On torture

a., Torture in 1986

During 1986 the NJCM received information from several 'ources
that torture is still widespread in Turkey.
Amnesty International stated in its February 1986-repert that it

continues to receive allegations that both politicalr prisoners
and common criminals are tortured or subjected to.cruel, inhuman
or degrading treatment or punishment, while in policecustody and
military prisons." In May 1986 Amnesty stated that nothing funda-
mental has changed since. The allegations were repeated in Amnes-
ty's last report of November 1986.(1)

Early in 1986 two other human rights organizations, the Ameri-
can Helsinki Watch and the International Helsinki Federation for
Human Rights, confirmed these findings ‘by Amnesty. Helsinki
Watch based its findings on a missionmade by Jen Laber and Alice
H. Henkin in December 1985. Aecording to Helsinki Watch "every-
thing (they) heard testifies to the 'fact /that torture continues".(2)
Ole Espersen, of the International Helsinki Federation for Human
Rights, stated after his mission in April 1986 that article 3 of the
European Human Rights Convention, which prohibits torture, is
still being grossly violated.(3) } '

Finally, Helmut Oberdiek, from, the German Turkeiinforma-
tionsstelle in Hamburg stated duging, his lecture in April 1986 that
only in exceptional cases political prisoners are not being tortured.
In most of these cases torture was systematically practiced.(4)

Not only human rights organizations stated in 1986 that torture
is still widespread. Two membé¥s of the Parliamentary Assembly of
the Council of Europe, Mz Stoffelen and Mr Steiner, claimed that
torture still existed. Mr Stoffelen said in March 1986 that torture
was widespread and a seriods structural problem. According to Mr
Steiner the problem of torture and ill treatment had only partially
been alleviated. (3)

b. Some individual cases of torture in 1986

During 1986 the "NJCM received information on individual cases
of torture in Turkey from Amnesty International.(6)
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On March 11, Amnesty stated that Mehmet Aytuny Altay, Al
Aslan, Raziye Aslan, Ciilli Alkan and 5 other members of the
Turkish Communist Party-Union (TKP-B) were detained. It feared
that these people might be subjected to torture while being held,
for interrogation in police custody.

On April 15, Amnesty published its concerns about Servet Ziya
Corakli who was arrested in Izmir on February 21 and held at
Buca civilian prison in Izmir. Servet Ziya Corakli had told his law-
yer that he had been tortured. As a result of this he had lost the
use of his left foot and hand, and was bleeding from his anus.

On July 4, Amnesty said that it feared that Sinan and Emel,
Ciftylirek, Kemal Bilget and Remzi Bilget were being tortured aftery

being detained in Istanbul on June 24.
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On July 30, it once again reported that Mehmet Aytuny Altay

had been tortured, while being held in Metris Military Prisen ‘in
[stanbul.

On September 8, Amnesty expressed its fear concerning ‘the
torture of Arif Hikmet Cyrodogan, Remzi Coban and threg others.
They were arrested in the first week of September near Istanbul.

On October 16, Amnesty stated its concern that SehmiisyCibram,
a Kurd, was being tortured. Cibram, who had been granted) politi-
cal asylum in Sweden, was arrested on October 9 in"Diyarbakir,
while visiting his family. In November Amnesty once again repeated
this concern. Cibram had been taken to Ankara. Ngither his family
nor his lawyer had been informed of his whereabouts.y

On November 18, Amnesty expressed its fear that"Turan Ozcan,
a journalist working for Milliyet had "disappeared™., It also feared
that he might be subjected to torture.

c. The attitude of the Turkish Government

The attitude of the Turkish Government, towards the allegations
of torture can be described as ambiguous. .

On the one hand it claimed to Ppe the first government, in
Turkish history to admit to the existence of torture and to take
steps to punish torturers.(7) Mr Stoffelen from the Parliamentary
Assembly of the Council of Europe statéd in his report from Spring
1986 that it was quite clear the Turkish Government and the Grand
National Assembly were firmly ,detérmined to fight against tor-
ture.(8) It was also striking that during 1986 there was a public
debate on torture in Turkey. ‘“Turkish newspapers and parliamen-
tarians paid a lot of attentiof 40 the problem.(9) This would only
be possible as the government more or less tolerated this debate.

Unfortunately the discuSsion also revealed many negative as-
pects of the attitude of the ™Purkish authorities. For example, the
Chairman of the Parliameftary Commission for the Inspection of
Prisons and Detention Houses, Mr Akarcali, spoke about a commu-
nist conspiracy abroad gthat was intent to destabilize Turkey by
the suggestion that “térture in Turkey was systematic and
state-supported. The \Minister of the Interior, Mr Akbulut, when
questioned about an incident in Giresun (in which a newspaper ed-
itor was forced to eat his entire newspaper after printing details
about an alleged \ease of torture) charged that the incident had
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been created by an international conspiracy.(10) A number of oth-
er examples could be mentioned.(11)

This attitude is also reflected in the way the government tried
to 'combat' torture. According to our information it only made lim-
ited attempts. No fundamental changes in the government's attitude
towards torture have taken place, in spite of all the evidence on
torture which has been published during the last years and the
assumed willingness of the authorities to 'combat' torture. Somé
examples of the attitude of the government are the following.

First, the authorities have taken steps to punish torturers “iny

recent years. Only relatively few torturers have been convi(;ted
compared to the number of cases that have been brought. Further-
more, in many cases of alleged torture no inquiry by the authori-
ties has taken place. At this moment there is no impartialibedy to
investigate complaints and reports on torture. Torture victims must
bring their complaints to the military prison commandersyor the
district prosecutor.(12) ’

Second, Amnesty International and Mr Stoffelen of the Parlia-
mentary Assembly of the Council of Europe have asked(the govern-
ment to publish clear instructions to all officials invoélved in the
custody, interrogation or treatment of priseners that /torture would
not be tolerated under any circumstances. So fapj) the government
has not done this.(13)

Third, a bill amending the law on duties andspowers of the po-
lice was passed by the Turkish parliament in¥1985. Under this
amendment, in areas not under martial law, the 24-hour maximum
detention period may be extended /te 15 daysy in cases involving
three or more persons, into which category, most political cases
fall. In addition, prisoners may be taken baek to policy custody at
any time when new information ‘has ‘become @vailable. These amend-
ments only facilitate torture asthmost of this is inflicted on people
during interrogation, with the/purpose of obtaining information and
confessions. Furthermore, inecommunic¢ade detention is still permit-
ted for 30 days in areas under martialjlaw.(14) ]

Fourth, according to Amnesty International, relatives, lawyers
and doctors do not always have prompt and regular access to pris-
oners and detainees. The International Helsinki Federation con-
cludes that it is unlikely that the government and the ruling party
would accept measures that could facilitate this.(15)

Fifth, Amnesty also reportedythat evidence gained as a result of
torture was used against defendants in political trials.(16)

From the information available it can be concluded that torture
still is widespread in TufkKey and that the government's attitude
towards torture is ambigueus.

[t is the opinion of“the NJCM that it is unacceptable under the
European Conventiony that the Turkish Government is not taking,
and does not seem prepared to take effective measures to eliminate
torture, as appear$§ from the information mentioned.(17)




3. On the situation regarding prisoners of conscience in Turkey in
1986

With regard to the situation regarding prisoners of conscience,
the NJCM draws attention to, successively, Turkish legislation, the
attitude of the Turkish Government and some individual cases.

a. Turkish legislation

The problem regarding prisoners of conscience results from the
relation between the Turkish Constitution, in particular Article 14
and several articles of the Turkish Penal Code. Article 14 reads {as
follows:

'None of the rights and liberties in the Constitution shally be
exercised with the aim of violating the indivisible integrity, of
the State comprising its land and the nation, jeopardizing the
existence of the Turkish State and Republic, of destroying fun-
damental rights and liberties, of bringing the administration of
the state under control of an individual or group of people, or
establishing the hegemony of one social class over®others, or
introducing discrimination on the basis of languages, race, reli-
gion or sect, or of establishing by any other means & system of
government based on these concepts and ddeas.'

Acts such as 'subversion of the economie and social order' and
'domination of one class over the other' are punishable under Arti-
cle 141 of the Penal Code. This article does, not, necessarily pre-
suppose that violence has taken place; the intention alone suffices,
namely the intention to carry out acts punishable under the arti-
cle. Article 142 of the Penal Code prohibits propaganda 'in support
of action prohibited under Article 141", Thé Wisolent attempt to sub-
vert the constitutional form of /government and expressions in
favour of such an attempt, whether it bepin writing, orally or by
means of posters, is punishable under Article 146.of the Penal
Code. Article 163 prohibits activities aimed at imposing religious
principles upon the order of the State.(l18)

Most of the prisoners of conscienéeware accused of having vio-
lated these articles. Therefore, people can be punished simply be-
cause they have a certain opiniom., According to the Turkish au-
thorities, these articles preventgthe granting of amnesty to politi-
cal prisoners. As may be recalled, the friendly settlement between
Turkey and five applicating states refers to the issue of amnesty
in point C. The Turkish Govermment promised to work on a ruling
'(...) with a view to facilitating within the framework of the
Turkish Constitution, the granting of amnesty, pardons or similar
measures of leniency (..,)'.(19)

In the beginning of) 1986 the Turkish Grand National Assembly
adopted a law proposed,by the government. Under this new law
(law on the remissiompof sentences): '

a) death penalties, @lreddy approved by the National Assembly will
be reduced to 430 years imprisonment, unless the National As-
sembly ratifiesgexecution;




b) life imprisonment sentences will be commuted to 20 years;

c) in all other cases a conditional release will be given after the
prisoner has served 40% of the total length of his sentence.
This law applies to violent and non-violent political offences

alike. On 29 March 1986, after this law came into force 338 people

were released from prison.(20)
The new law on the remission of sentences has nothing to do

with amnesty. The final verdict will not be acquittal; the defen="

dants will be sentenced as criminals. This means that they loose:
a) their passports;

b) the right to elect or to be elected;

c) the right to be a civil servant.

Moreover, even if they benefit from this new law, this does not
mean that they are really free. According to information gathered
by Amnesty International, periods of internal exile, which are part
of their sentence, will have to be served, immediately following re-
lease. During that period, people live under police supveillance in
designated towns, wusually at great distances from, their home
town. (21)

b. The attitude of the Turkish Government towards amnesty

So far Turkey, as presented by Primé"Minister,0Ozal, emphasizes
the argument that the Constitution pgpewents the granting of am-
nesty to political prisoners.(22) Rightly ,he 'sincerity of the

. Turkish Government on this matter /ean be seriously doubted. Two

reports from fact finding commissions of the Helsinki Watch and the
International Helsinki Federation! /of Huwman Rights respectively
show clearly that the Turkish'/Government” have never seriously
had the intention of working onpan amnesty, despite the promises.
Some examples are the following: (23)

- Statements by Mr Ozal in‘parliament about a law that did come
to effect: 'it is not a law on amnestyy but then, the government
had not promised any such law anyway', 'we will never in this
house discuss an amnesty'.

- The acknowledgement by members of the management of the
Foreign Ministry's section for the Council of Europe Affairs that
false hopes were created, eithew to induce willing States into a
compromise or to end a politieal, stalemate, i.e., a situation where
there was no political will@te continue with the inter-state com-
plaint.

- If necessary, Presidegt@Evren would veto such a proposal and
should such a proposal still get through he would then put it to a
referendum.

This shows clearly “the negative attitude towards amnesty. Mr
Esperson, in the sgcond report mentioned above, arrives at the
conclusion that 'as{ thé Turkish Government has constantly been
negative towards 4mnesty in its internal statements, it has at the
same time in reldfion to other countries tried to give the impres-
sion of positive ‘dttitude towards amnesty.

This negative attitude becomes even more clear when we look at
some individual cases. L




c. Some individual cases

The number of political prisoners as of September 1985 was
12,349 convicted people in civilian and military prisons and another
5,606 political suspects in detention. These figures were mentioned
in a document given to the Helsinki Watch Commission by Mr
Akarcali, Deputy Chairman of the Prime Minister's own Motherland
Party. Amnesty International by quoting Cumhuriyet, a Turkish
newspaper of 1 January 1986, mentions a figure of 15,569 as of
November 1985.(24)

At the end of March 1986, from official quarters in Turkey thes
number was fixed at 9,805 convicted and 5,500 in detention. (25) It
is not clear whether the figure quoted by Amnesty International
comprises both convicted people and people in detention. In view
of this fact one can not be quite certain of the real number of po-
litical prisoners. Nevertheless, if the official figures mentioned
above are correct, a considerable reduction in that number has
taken place and any reduction for that matter is a positive devel-
opment.

In spite of all this the number of political prisoners is/still re-
grettably high. According to Amnesty International, not all of
these can be considered prisoners of conscience, biit at least sev-
eral hundreds. Besides, trials against priseners of conscience are
continuing and arrests are still taking places

A first example are the three trialsmagainst/members of the
Turkish Peace Movement. In the first trial although all 23 accused
were released from prison, charges /have not ‘been dropped.(26)
The second trial in which charges .were brought against 48 mem-
bers of this Peace Movement; including 15 lawyers who defended
the first group, is in abeyance’awaiting the outcome of the first
case. In the third case, charges have been dropped altogether,
although twelve of the original 450 defendants might be included in
the second case.(27) The releasenis said to have been due to the
new law on the remission of sentences. .

Five trials are continuing against leaders and: members of the
'Socialist Workers Party' and they 'Secialist Youth League'. On 8
September last Amnesty International reported the detainment, for
the third time, of Arif Hikmet Iyidogan, who in November 1985 had
heen convicted on charges of (membership of the 'Socialist Youth
League'.(28)

[llustrative is the case agfinst six leaders of the Medical Asso-
ciation. They face two yearsfimprisonment on the grounds that, in
their capacity as physiciagsy) they have condemned the death pen-
alty (of which President ‘Eyren is much in favour). In doing so
they were said to have gxpressed political opinions. (29)

Significant are the trials against trade unions. The most sensa-
tional is the one inyelving leaders and members of the Workers
Union DISK. Althougid #he military prosecutor dropped his earlier
demand for the dedth sentence, between 15-28 February 1986 out
of 1477 accused .involyed he asked dcquittal of 674 and heavy sen-
tences, ranging feem 6 years and 8 ‘months to 20 years, for the
others.(30) Thel\teial is already in its fifth year, and still has not
come to an end.

In the medntime, new trials were started:




- 12 February in Diyarbakir against Kurdish Labour Party-
members;

- 17 February in Istanbul against an organization known as the
DDO;

- one of the more significant trials is the one at the State Securi-
ty Court against eight trade unionists of the Union of Progressive

Teachers, for acts allegedly committed prior to the Coup d'Etat of

September 1980;

- 13 March, a case against 77 persons for having shouted 'politi-
cal' slogans during the Tilirk-Is organized workers' mass rally in
Izmir; (31)

- during a meeting of the Union Oleyis last June Mr ,Orhén
Balaban, secretary of Tilirk-Is, supposedly said that the ultimate
goal of the Union should be to set aside the ANAP (Matherland
Party). This is considered an infringement of Article 37 of the
labour-law, which prohibits the political engagements ofy trade
unions. Accordingly the state prosecutor opened a ¢ase against
him. (32)

Also according to the daily Cumhuriyet of 30 and 31 ‘July 1986,
several trials against members of political parties ended with heavy
sentences for most of the defendants.(33)

As far as people are concerned who ,are prosecuted for their
religious beliefs we refer to a news item in the daily Milliyet of 26
July 1986. That article reports the ‘coatinudtion’ of operations
against 'religious radicals' who are aceused of being reactionary.
During the said operations 22 peoplejswere arrested in Diyarbakir.
Also in that same town, a trial has started against 30 suspects who
had arranged a so called 'nur ayini' (prayer ceremony). The pros-
ecutor asked for sentences rangingfrom 8,to?15 years.

Lastly we have to mention theulaw whieh prohibits the political
activity of former politicians (Party Leaders).(34) On the ground
of this law, e.g. Mr Demirel i§ involved in three lawsuits directed
against him. Another exampleis Mr Ecevit, who had to face a sec-
ond trial in September 1986. The first trial ended with his acquit-
tal on 23 September last. With this policy the Turkish Government
continues harassing her political epponents.(35)

As has been shown above proseeutions are going on and many
political prisoners, and prisoneers of conscience for that matter,
are still being detained. From testimonies of people who were re-
leased from prison it is clearfthat prison conditions are bad.(36) If
the recommendations made in¥a, report on these conditions, a report
by a Turkish Parliamentary“Committee which was issued on 22 No-
vember 1985, were to befimplemented, this would mean a substan-
tial improvement in prisonyeonditions. However no such information
is at our disposal. Siflarly we were not able to find anything
about the steps toward the development of programs for the reha-
bilitation of prisoneps, apparently taken by the Turkish Govern-
ment.

d. Conclusions onlprisoners of conscience

The attitudel of the Turkish Government towards prisoners of
conscience isfnegative. This attitude appears not so much from her




external statements made on the subject, but more from the inter-
nal ones. Moreover, as far as the latter are concerned, the out-
spoken intentions have materialized. There will be no overall am-
nesty.

It can be feared that the new law on the remission of sentences
is as far as Turkey is willing to go. Suggestions to draft and to
accept a law, which describes exactly which crimes are supposed

to be included within the scope of Article 14 of the Constitution,

were not adopted. (This legislation would increase the number of
crimes where an amnesty can be given in the case of crimes
against the State.)

Even though a number of Prisoners of Conscience werefire-
leased, this does not mean they are really free. A new detajipment
is possible, and in fact this has happened. Trials still have .to be
faced; others are continuing and new trials have started. Mere im-
portant, the defendants will never be acquitted, this causing them
great disadvantages. Although the new law is considered{'astep in
the good direction', it does not solve the problem.

4. General conclusions *

Although the Turkish Government claims_te. be thedfirst govern-
ment in Turkish history to admit to the existence of torture and to
take steps to punish torturers, we conelude that torture is still
systematic and widespread in Turkey./Also shown is the fact that
Turkish authorities are covering up réports about torture.

In the opinion of the NJCM, the measuresiwhich the government
claims to have taken are nsufficient. Also the (real) attitude of the
Turkish Government towards an amnesty for all political prisoners
is shown. A new law on the remission ofwsentences appears not to
be to the advantage of prisoners of consciénce. Also facts are giv-
en about the continuing prosecution and. ill-treatment of such peo-
ple. Prison conditions are still found to be inhuman. On the other
hand, we were not able to find anything about the' steps towards
the development of programmes forithé rehabilitation of prisoners,
apparently taken by the Turkish Gewernment.

In view of all these facts thereW§ no reason to be satisfied with
the situation regarding torturel\and Prisoners of Conscience in
Turkey. Furthermore there se€ms¥to be no reason to be optimistic
about the future.

Taking account of all this“ghe NJCM fears that torture will still
be widespread and systemati® in the near future. Suggestions to
improve the situation, fogdexample those made by the Turkish Par-
liamentary Committee for the Inspection of Prisons and Detention
Houses, by Mr P. Stoffelen, member of the Parliamentary Assembly
of the Council of Eurepe and by Amnesty International, were not
yet transformed into Ieg'lsldtlon (at least not to our knowledge)

With regard tq, priséners of conscience it must be feared that
the new law on theWgemission of sentences is as far as Turkey is
willing to go. Suggestions to draft and to accept a law which de-
scribes exactly _Which crimes are supposed to be included within
the scope of agtiele 14 of the Constitution were not adopted. (This
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legislation would increase the number of crimes for which an am-
nesty could be given in the case of crimes against the State.) Al-
though the new law is considered 'a step in the right direction' it
does not solve the real problem.

There seems to be very little reason for the five complaining
states to be satisfied with the actual human rights situation in,
Turkey. From the information collected in this report it appears
that, although the inter-state complaint may have had a positive
influence on the human rights situation in Turkey, it has not led
to a human rights situation that can be qualified as being inflac=
cordance with the European Convention. '
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months to life-imprisonment, five death penalties were imposed.

. After the military intervention all political activity was prohibited and political par-

ties were dissolved. A new Constitution and new laws /were drafted, including
those relating to the political parties; for this Bililent Taner, 'Who's in Charge in
Turkey?', ICJ-Review No. 34, June 1985.

A ban on public statements, directed to former politicians, ‘was lifted on 2 April
1986; Dutch Daily 'Haagsche Courant', 3 April-1986.

NRC-Handelsblad, 30 July, 16 August and 24 September,1986.

Among other things an interview with Madam, Reha Isvan, one of the accused in
the first trial against the Turkish Peace Movement,"'who was released in February
this year; NRC-Handelsblad 12 July 1986( amnd a news item in the Yeni Giindem of
21 and 27 July 1986 about the refusal tosgive elementary medical treatment at first,
and the conduction of unauthorized medical acts by a replacement of the prison
doctor, an orderly, afterwards.






